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1. Introduction

1.1 The IPOA welcomes the Review of the Residential Tenancies Act 2004 currently being conducted by the Department of the Environment.   The IPOA notes that the terms of reference of this Review are to improve the procedural efficiency of the Private Residential Tenancies Act system rather than to change the fundamental tenets of this system.   
1.2 As the Minister will be aware, it is a priority of the IPOA to draw to the attention of its members the provisions of the Residential Tenancies Act 2004 and to strongly promote compliance with these provisions.  However difficulties with the practical operation of the Residential Tenancies Act 2004 system have been apparent to the IPOA from the outset. These difficulties are rapidly increasing as the current financial climate leads to an increase in the proceedings before the Private Residential Tenancies Board.  In view of the fact that many of our members are dependent on the receipt of an income from their property in order to meet mortgage commitments, Revenue, Local Authority and essential services, it is imperative that these claims be dealt with speedily and effectively.  Regrettably, this has not so far been the case.  The IPOA identifies, in this paper, the aspects of the Residential Tenancies Act 2004 which in its view need reform and makes suggestions in relation to such reform.  

2. Inefficiencies in the Registration Process & Proposals in relation to Same
2.1 In view of the fact that the Board cannot deal with a dispute referral by a landlord unless the tenancy the subject of the referral is registered, a procedure for speedy registration of tenancies is vital.  In this regard the IPOA recommends the introduction of an electronic registration system as an alternative to the current system, with a facility for on-line payment of registration fees.   The E-Commerce Act 2000 in our view removes any legal impediment to such a system, which should provide for the automatic generation of registration numbers.  In the alternative the IPOA recommends the introduction of an electronic information system whereby the landlord can keep track of the progress of their application for registration and the imposition of a requirement that registration receipts be sent out within one month.

2.2 The fact that registration is not currently possible unless the tenant has signed the registration form and provided their PPS number is the biggest single difficulty in relation to the operation of the 2004 Act to date.  The option of requiring the above as a pre-condition of granting the tenancy does not apply in respect of the large number of tenancies which pre-date the Act.  Many tenants under these tenancies are still refusing to co-operate with the registration process because they know that non-registration of the tenancy will buy them time and put the landlord to additional expense in the event of a current or future dispute.  Such manipulation of the system is completely contrary to the tenets of the 2004 Act.  In this regard the IPOA recommends removal of the requirements that the registration form be signed by the tenant and that the tenant should provide its PPS number as a pre-condition of registration.  In the alternative, even if such requirements are to be retained as a condition of registration, failure on the part of the tenant to comply with same should not preclude dispute referral by the landlord.  The principle, that the PRTB cannot deal with a dispute where the tenancy is not registered, should be modified in a situation where the non-registration is attributable to the fault of the tenant.
2.3 In the case where registration is more numerous than one in the 4 year period the property owner should be exempt from the cost of inspection if that inspection has not been carried out.  

2.4 At the end of the PRTB’s financial year all funds collected for the inspection process and inspections not having been carried out, these funds should be isolated into a compensation account for property owners, who have been unsuccessful in recovering rents, costs, etc from tenants having exhausted the correct procedures through the PRTB. 
2.5 Rent in arrears more than three months to be penalised by a 3% surcharge over and above the prevailing commercial banking rates.  

2.6 Where a tenant persistently refuses to allow a property owner into a property the subject of a tenancy, and having been offered the option of two or more dates the property owner should be at liberty to contact the fast track dispute resolution of the PRTB.  

3. Inefficiencies in the Dispute Resolution Process & Proposals in relation to Same
Fast tracking of certain Notice of Termination disputes

3.1 Where termination is being effected because the property owner intends to enter into a specifically enforceable contract for sale, intends to refurbish the premises or requires possession of same for occupation by himself or a member of his family, any delay in recovering possession following such termination may defeat the purpose of the termination.  The rights of landlords to recover possession in such cases are being undermined where there is a long delay in determining a challenge by a tenant to the notice of termination.  By the time that the challenge is heard, the reason for the termination has become redundant.  The IPOA recommends that all disputes in relation to such terminations be fast-tracked and a quick procedure introduced for their resolution.  
3.2 Severe anti social behaviour requiring a seven day notice of termination needs to be dealt with by a tribunal within 7 days.   A court injunction should be immediately sought or obtainable to exclude these people from the property.
3.3 In the case of Notices of Termination served within the first six months of the tenancy, the question of whether or not these notices are valid is a very straightforward one.  There should be a simplified procedure whereby these notices could be determined valid and an order for possession issue without having to go through the full dispute resolution process.  
3.4 The question of whether or not the number of such notices could be reduced and the administrative burden of the PRTB relieved by increasing the tenant probationary period from six months to one year also needs to be considered.  Six months is a very short period of time within which to acquire statutory rights.
Deposit Retention for Lack of Required Notice 

3.5 In the case of termination by tenants, the IPOA has noted that tenant termination notices are not giving the required days for the notice of termination to take effect.   The entitlement of a property owner to retain a deposit, where an invalid termination has been served by a tenant, is causing a lot of confusion to property owners and has resulted in a significant increase in the level of disputes.  Clear guidelines should be laid down on this issue.
3.6 In addition, the IPOA recommends a simplification of the process for dealing with disputes in relation to deposit retention generally.  An initial phone call should be made by a mediator to both parties to see if it can be resolved before a more formal process will be provided.  If it is not resolved then a hearing should be held within seven days to sort out the problem.  The IPOA are concerned at the amount of loss they incur for damages to properties, which far outweigh the amount of deposit received and as such we would recommend that an indemnity is provided by all tenants to the property owner for all damages, losses etc both material and personal.
Time Limits in Dispute Resolution
3.7 As regards dispute resolution generally, the process is currently far too slow.   This can only be resolved by the introduction of strict time limits for each stage of the dispute resolution process, and by avoiding unnecessary delays in this process.   The IPOA suggests the imposition of strict targets to ensure that determination orders issue within a maximum period of 90 days from the initial referral of the dispute.  In particular the IPOA recommends
a. That the Landlord and Tenant should be able to request mediation or adjudication on the initial application form for dispute resolution. 
b. In the event that adjudication is requested, the other party should be informed and a date set within seven days of receipt of the dispute resolution form.
c. In the event that mediation is requested, the other party should be phoned, or   written to within seven days and asked if they require mediation or adjudication.  They should be allowed a 14 day period to reply, and if no reply the matter should go to adjudication.  
d. A date for adjudication or mediation, as appropriate, should be given within 10 days of the expiry of this 14 day period or receipt of the other party’s reply, whichever is the earlier.
e. All correspondence by parties to the Board should be acknowledged within seven days of receipt.
f. In the case of disputes, correspondence outlining each case should be exchanged well in advance of the hearing.  Initially when application for dispute resolution is being submitted it should outline the full contents of the case on  hand with evidence and explanation.

3.8 There should also be a procedure for exclusion of vexatious or vindictive disputes at an initial stage.  In the event that a dispute not excluded at an initial stage is found to be vexatious or vindictive, there should be an obligation (as opposed to an option) to award costs against the party referring the dispute.
Online Tracking System for Residential Tenancy Disputes
3.9 As with registration of tenancies, there is potential for saving costs and time in dispute resolution by the greater use of online resources.  There should be an online dispute resolution form.  In addition or in the alternative, there should be an online tracking system for PRTB disputes analogous to that in operation in by the Central Office of the High Court in relation to litigation in that court and currently available on the courts.ie website

Waiting Rooms 

3.10 The fact that disputing parties have to wait in close proximity to one another prior to an adjudication, mediation or tenancy tribunal hearing is a cause for concern, particularly in circumstances where, in contrast to a court situation, these parties often do not have the benefit of legal representation.  There should be separate areas for landlord and tenants to wait prior to adjudications or tribunals.   Security should be on hand to prevent possible intimidation and unpleasantness.  
Disputes in relation to rent arrears 
3.11 As stated above, a landlord is often subject to heavy mortgage repayments and is dependent on rent received to meet these payments.  If a tenant is not paying rent, they should be speedily removed from the premises with a view to allowing the landlord to find another tenant. At present it is taking up to 3 years to remove a tenant who is not paying rent.  This is unacceptable and has caused serious financial difficulties for landlords and their mortgagees and other commitments.
3.12 Where a tenant is not paying the rent and over-holding and a dispute has arisen in relation to same the letter notifying the tenant about the dispute should point out that under the Residential Tenancies Act a tenant is obliged to pay rent.  Three months arrears should be referred to emergency tribunal or District Court for immediate action. 
3.13 If the tenant is a Health Board or Local Authority tenant the Board should write to the Health Board or Local Authority and confirm that the rent is due and payable under the Residential Tenancies Act for the period of time that the tenant is in the premises and that it should be paid directly to the landlord until the dispute is resolved.  This way the landlord can continue to pay the mortgage.
3.14 The PRTB should put forward a proposal to the relevant authority that all rent supplements are paid directly to landlords or his agent and this will help prevent rent arrears cases and ensure that people on low incomes do not lose their home. 
Legal Representation at Adjudications

3.15 Where a legal representative is brought in for an adjudication they should be treated fairly and without bias.   IPOA members have indicated that where solicitors or barristers are brought in to assist in a case, the party employing same is often treated detrimentally by adjudicators. 

Full Time Adjudicators/Mediators/Tenancy Tribunal members
3.16 At present adjudicators/mediators are chosen from a panel.  Most of these persons have other outside employment.  The IPOA is concerned that hearing dates for disputes are being fixed to facilitate the particular adjudicator/mediator rather than to secure a speedy resolution of the matter.  The IPOA is also concerned about the limited number of disputes being heard on any one day.  
3.17 The IPOA feels that the use of full-time rather than part-time adjudicators and mediators would be preferable in this regard insofar as it would facilitate speedy resolution of disputes.  In the past a single District or Circuit Court Judge would have been able to determine a number of disputes in a single day.   The question needs to be considered as to the efficiency of the Board in determining disputes vis-à-vis the old court system.  The money expended on mediators and adjudicators is considerable.  If this system is not providing efficient resolution of disputes the question of a different dispute resolution process with residential tenancy judges or alternative dedicated full-time mediators/adjudicators and tribunal members needs to be considered.  

Judicial Resolution of Residential Tenancy Disputes.

3.18 Alternatively the question of putting residential tenancy disputes back within the remit of the courts, possibly the District Court, needs to be considered.  This would of course involve the appointment of additional District Court justices, however their combined salaries might well be less than the substantial fees currently paid to adjudicators, mediators, tenancy tribunal members and to the solicitors and barristers employed by the PRTB to enforce determination orders in the Courts.

Is the two step dispute resolution system necessary in all cases?

3.19 The IPOA also questions as to whether, even if disputes are to stay within the remit of the PRTB, the two-step dispute resolution system is necessary in all cases.  Some disputes (particularly those relating to Notices of Termination as outlined above) should be dealt with immediately by a Tribunal or, in the case of some Notices of Termination, by the office.  An analogy can be drawn with the Circuit Court summary judgment procedure in respect of liquidated sums.

3.20 In the case of historical repeat of breaches of the legislation these should be referred to Tribunal or District Courts within 7 days for immediate action. (Repeat Offenders)
End.
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